STATE OF CALI FORNI A

DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

GEORGE S. STEWART, D.D.S.,

Charging Party, Case No. S-CO42-S

PERB Deci sion No. 663-S

v.

UNI ON OF AMERI CAN PHYSI Cl ANS
AND DENTI STS,

April 13, 1988

Respondent .

Apgearances; Ceorge S. Stewart, D.D.S., on his own behalf; Gary
obi nson, ecutive Adninistrator, for Union of Anerican

Physi ci ans and Denti sts.
Bef ore Hesse, Chairperson; Porter and Shank, Menbers.
DECI SI ON

PORTER, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by the
Charging Party, George S. Stewart, D.D. S, to the attached
proposed decision of a PERB adm nistrative |aw judge (ALJ).
The ALJ dism ssed the conplaint, finding that Charging Party
was bound by the settlenent agreenent voluntarily negoti ated
and executed at an earlier date by the parties to this action.
Charging Party had alleged that the settlenent agreenent was
void and a formal hearing on the nerits was required, on the
ground that he received a paynent from Respondent several days
beyond the tine period established under the terns of the

parties' agreenent.



Having carefully reviewed the conplete record in this
matter, the Board hereby adopts the ALJ's findings of fact and
concl usions of law as the Decision of the Board itself. W do
find it necessary, however, to briefly address one exception
rai sed by the Charging Party.

Charging Party clainms that, in allow ng the Respondent's
late paynent in this matter, PERB has interfered with Charging
Party's right to a fornmal hearing on the nerits of the
underlying conplaint herein. Charging Party argues that the
| ate paynent constitutes nonconpliance with the agreenent's
terms, thus providing Charging Party with the right to cance
the agreenent and proceed to formal hearing on the conplaint.
The ALJ concluded that Charging Party was attenpting, in bad
faith, to rescind the settlenent agreenent inasnuch as Charging
Party clearly changed his mnd wth respect to the agreenent
several hours after its execution. This was before he could
possi bly have known that he would receive the paynent severa
days |l ate. Moreover, the ALJ found that Respondent had in good
faith attenpted to conply with the agreenent by mailing the
check to Charging Party in a tinmely fashion, as well as
rendering tinely performance of the remainder of its
contractual obligations. Charging Party, on the other hand,
failed to performany of his prom ses under the contract.

W would further add the following to the ALJ's concl usions

of law with respect to this issue. In addition to the fact



that the Respondent acted in good faith in rendering its
performnce under the agreenent, it is cledar that, pursuant

to the terns of the contract, tinme was not of the essence.
Furthernore, Charging Party was not prejudiced in any way as

a result of the delay in his receipt of the paynent. These
factors, taken together, lead to the inescapable concl usion
that there was no material breach or failure of condition when
Charging Party received Respondent's check five days | ate.
Delay in performance is a material failure only if tine is of
the essence due to the express contractual |anguage or the very

nature of the contract. (Henck v. Lake Henmet Water Co. (1937)

9 Cal.2d 136, 143-144; Johnson v. Al exander (1976) 63 Cal . App. 3d

806, 813, hg. den. [134 Cal.Rptr. 101]; 1 Wtkin, Summary of

Cal : Law (9th ed.- 1987) Contracts, sec. 759, p:- 689:)
Consequently, Charging Party did not have the ability to

cancel the settlenent agreenent on the ground that he received

Respondent's paynent several days | ate.

ORDER

Charging Party's petition to calendar a formal hearing on
PERB Case No. S 0O 42-S is DENIED and Case No. S CO42-S is
her eby DI SM SSED

Chai r person Hesse and Menber Shank joined in this Decision.
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(5/ 23/ 86)
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Appearances: George S. Stewart. D.D.S.. in pro per. and
Constance Stewart, for Charging Party; Gary Robinson, Executive
Adm ni strator, and Joan Bryant. Field Representative, for Union
of Anmerican Physicians and Denti sts.

Before: Janes W Tamm Adm nistrative Law Judge

PROCEDURAL HI STORY

This charge was originally filed on February 5. 1985 hy
Dr. CGeorge S. Stewart (hereafter Stewart) against the Union of
Ameri can Physicians and Dentists (hereafter UAPD), alleging
viol ations of section 3519.5(b) of the State Enpl oyer- Enpl oyee
Rel ati ons Act ( SEERA).*?

Stewart, a dentist at FolsomPrison, has been a nenber of

unit 16 (Physicians. Dentists and Podi atrists), which is

The SEERA is codified at Government Code section 3512
et seq. Section 3519.5 reads in pertinent part as follows*

It shall be unlawful for an enpl oyee
organi zation to:

»

(b) Inpose or threaten to inpose reprisals

Thi's Board agent decision has been appeal ed to

the Board itself and is not final. Only to the
extent the Board itself adopts this decision and
rationale may it be cited as precedent.




represented by UAPD as exclusive representative. Stewart had
been involved in a dispute with UAPD over paynent of dues to
t hat organi zation. In his charge. Stewart alleged that UAPD
unl awful | y deni ed hi m nenbership and placed himon "fair share"
status at a tine he was a dues-paying union nenber. He also
claimed that UAPD discrimnated against him by fraudulently
over chargi ng himnenbership dues. Finally, Stewart alleged
that UAPD had taken reprisals against him because he had sued
UAPD in Small Cainms Court regarding a dues dispute.

On April 16. 1985. Stewart's charge was dismssed in its
entirety by a regional attorney of the Public Enpl oynent
Rel ati ons Board (PERB or Board) for failure to state a prina
facie violation. |

Stewart appeal ed that dism ssal, and on Decenber 5, 1985
PERB partially overturned the dismissal.? The Board held
that Stewart had stated a prima facie violation by alleging
that he had been deni ed nenbership, despite tender of the ful
anount of dues, because of his Small Cains Court suit against

UAPD.

on enpl oyees, to discrimnate or threaten to
di scri m nat e agai nst enpl oyees, or otherw se
to interfere wwth, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

2uni on of Anerican Physicians and Dentists (Stewart)
(1985) PERB Deci si on No. 539-S.




A conplaint was issued and an informal settlenent
conference was held on February 20. 1986. The parties reached
agreenent at the informal conference. A wthdrawal of t he
conplaint signed by Stewart was to becone effective upon
conpletion of certain actions by the parties.

Stewart subsequently alleged nonconpliance on the part of
UAPD and requested that a formal hearing regarding the unfair
practice charge be held. A hearing was schedul ed for May 6,
1986, not only on the underlying unfair practice charge, but
al so on whether the charge should be_disnissed pursuant to the
settl enent agreenent reached on February 20. 1986. At the
conclusion of the first day of hearing, and after both parties
had rested their cases on the issue of whether the conplaint
shoul d be dism ssed pursuant to the settlenment agreenent, the
heari ng was recessed pending a ruling on UAPD s notion to
dism ss. The parties waived transcripts and briefs, and the

matter was submtted for decision imediately.

FI NDI NGS OF FACT

Under | yi ng Di spute.

By way of background,§ the underlying case involves a

di spute between Stewart and UAPD over paynment of nenbership

3This background is taken partially fromthe pleadings in
this case and not entirely from evidence submtted on the
record. Thus, no factual findings are made as to the truth or
accuracy of each party's position regarding the underlying
di sput e.



dues. Stewart argued that he had been paying an unlawfully
hi gh dues rate because he paid dues directly, rather than at a
|ower rate through payroll deduction.™® When Stewart was
unable to get the dues rate |owered, he successfully sued UAPD
in Small Clainms Court for the excess. Then, according to
Stewart, when he refused to continue direct dues paynent at the
hi gher |evel. UAPD fraudul ently denied himnmenbership and
caused the State Controller to automatically deduct "fair
share” paynents fromhis salary.® Furthernore. Stewart
argued that when he once again offered to pay the full anount
of dues at the higher direct dues paynent |evel, UAPD refused
to renmove himfrom "fair share" salary deducti ons.

UAPD countered that it legitimtely had two dues rate
structures, a lower rate for payroll deduction payees, and a
hi gher rate for those who paid "direct dues" through a billing
process. According to UAPD, Stewart wanted to pay the | ower
rate while utilizing the direct dues-paynent nethod, rather

t han automatic payroll deductions. When UAPD |ost Stewart's

“The rates for direct dues involving a billing process
are $360. 00 per year, as contrasted to the dues paid by payrol
deducti ons which are $282.00 per year.

5"Fair share" deductions are authorized by Senate
Bill 1419, which allowed exclusive representatives to negotiate
fair share agreenents with the State. Once conditions of
SB 1419 are satisfied, the State Controller's office is
required to withhold fair share deductions for the exclusive
representative. Under SB 1419, fair share fees do not require
enpl oyee aut horization for payroll deductions, therefore, fair
share deductions cannot be cancelled by enpl oyees.

4



Small Cainms action it appealed that judgnent seeking a tria

de novo in Sacranmento Superior Court.

—

According to UAPD, when Stewart refused to tender the full
"direct dues" anmount, UAPD legitimately had "fair share"
deductions nmade fromhis salary. When Stewart finally did
tender the direct dues anmount, he refused to sign either a
payrol | deduction authorization card or a nenbership card
notifying the Union that he would be a direct dues-paying
menber. Therefore, according to UAPD, it did not change
Stewart's status from "fair share" payee because of Stewart's
refusal to clarify his status in spite of numerous requests by
UAPD.

Settl| enent Conf erence.

The settlenment conference in question was held on
February 20, 1986 in the Sacranmento PERB Regional O fice. In
attendance were Stewart, representing hinself. Joan Bryant and
Gary Robi nson, representing UAPD, and PERB Adm ni strative Law
Judge Terry Filliman. Neither party chose to be represented by
an attorney, although both parties were aware of that right.
The conference started at 10:00 a.m and lasted until
approximately 4:30 p.m By nutual agreenent of the parties,
they continued neeting throughout the day w thout taking a
[ unch break. However, occasional short breaks allowed the
parties to obtain snacks from a nearby enployee |unch room

During the norning session of the settlenent conference.



Judge Filliman nmet with both parties at the sane tine,

di scussing the issues which needed to be settled. After one of
the short afternoon breaks. Judge Filliman net wth each side
separately regarding their individual concerns.

After neeting with each side separately. Judge Filliman
drafted a settlenent agreement which he discussed with both
parties in joint session. During that session, the parties
di scussed each paragraph of the draft, and Stewart requested
the inclusion of an additional paragraph to give himwhat he
felt was greater protection.

After inclusion of Stewart's paragraph and correction of
sone typographical errors, both parties signed the settlenent
agreenent. Stewart also signed a withdrawal of his conpl aint
with prejudice. Prior to signing the withdrawal. Stewart asked
guestions regarding the legal ramfications of withdrawing with
or without prejudice. Judge Filliman answered Stewart's
questions to Stewart's satisfaction, and Stewart signed the
wi t hdr awal .

The Settlenent Agreenent.

The settlenment agreenent itself contained nunerous
requirements to be carried out by each party. UAPD agreed to
reinstate Stewart to union menbership and to wai ve any
additional fees beyond what was already paid. UAPD al so agreed
to Stewart's denmand that he not be required to sign a new

menbership application. UAPD was also required to termnate



its request to the State Controller for Stewart's fair share
deductions effective March 1986.

Stewart agreed that his obligation to pay nenbership dues
woul d commence March 1, 1986. Stewart was allowed to choose to
conti nue paynent of dues by direct dues paynent, or to comrence
paynment by payroll deduction. However. Stewart was explicitly
required to notify UAPD prior to March |. 1986 of which nethod
he woul d el ect.

Stewart agreed to dismss his conplaint and resulting Small
Cainms Court judgnent with prejudice, and UAPD agreed to
withdraw its appeal of Stewart's judgnent to the Sacranento
Superior Court. The withdrawal of the court proceeding was to
be done within ten days of the settlenment. Stewart also waived
any right to challenge UAPD s dues structure in any court suit,
unless it was raised as a defense to a union suit agai nst
Stewart.

Also within ten days. UAPD was to pay Stewart $400.

Both parties also agreed to abide by provisions of the UAPD
constitution and byl aws.

Acti ons of UAPD.

Followi ng the settlenment conference, UAPD took action
necessary to reinstate Stewart to nenbership and wai ved any
addi ti onal fees. It also began the process of renoving Stewart
from "fair share" payroll deductions through the State

Controller's office. This was conpleted so that Stewart had no



March deduction fromhis payroll check, as required in the
settlenment agreenent.

On February 26. Robinson nade out a $400 check to Stewart,
and sent it to Daniel Yanmshon. the UAPD attorney, who was to
forward it to Stewart. According to Deborah Wese. Yanshon's
| egal secretary, she deposited the check to Stewart, along with
a proof of service, into a mailbox near the office prior to
5:00 p.m on February 28, 1986. Wese chose that particul ar
mai | box because she was aware there was supposed to be a
5:00 p.m pickup on Friday afternoons at that mail box.

Al t hough the proof of service was dated February 28, the

envel ope in which Stewart eventually received the check was not
post marked until March 5, 1986.% Wese testified that the

law firm had been having other problens wth postmarks on nail
deposited at an earlier date. Wese had spoken to the regular
post man, who had explained to Wese that the problens may have
been caused by tenporary enployees filling in for regular
postal enpl oyees on vacation.

Yanshon al so prepared the papers necessary for Stewart to
wi thdraw his Small Cdainms Court judgnment and the Superior Court

appeal, and sent themto Stewart for his signature.

6A copy of the check sent to PERB at the sanme tine as the
one sent to Stewart was al so postmarked March 5. with the proof
of service dated February 28, 1986.



Actions of Stewart.

In contrast to UAPD s efforts to carry out the settlenent
agreenent. Stewart did nothing at all to inplenment the
agreenent. Although Stewart testified early in the hearing
that he had decided to renege on the settlenent agreenent only

after UAPD s $400 paynent was late, the evidence clearly shows
7

that quite the contrary is true.’

Wthin hours after signing the agreenent, Stewart began
having feelings of settlenment renorse. On cross-exam nation,
Stewart admtted that after having dinner on the 20th, he
reflected upon the settlenent and decided he did not like it.
He felt it put himin a bad light, and required himto do a
great deal, and UAPD to do very little.

Stewart testified that he had not read the two-page
settl enent agreenent well enough to fully conprehend the
agreenent. He said normally he would have read such an
i nportant docunment at |east four times before signing, but

because it was getting late, he only read it once before
signing the settlenent agreenent.®~

7Throughout the hearing, Stewart blatantly contradicted
his own testinony, thereby rendering hima conpletely
unbelievable witness. His testinony was al so inconsistent with
many of his earlier actions. Stewart often failed to give any
pl ausi bl e expl anation for those inconsistencies.

8on cross-exam nation. Stewart admtted that he had a
total of ten years of college education. Stewart had al so been
elected to the board of trustees for the Los R os Comunity
College District four times, for a total of 16 years of service
as a trustee. Thus. | conclude that Stewart, a dentist, was
qui te capabl e of understanding the agreenent.

9



The next norning at 8:30 a.m. Stewart called Judge Fillinman
seeking to get out of the agreenent, but was told the agreenent
was binding. Stewart then spoke about the matter with his
attorney. Thomas Lynch, who the follow ng day wote to Judge
Filliman. The letter indicated in relevant parts the follow ng:

George S. Stewart does hereby both w thdraw
and rescind the so-called settlenent he
executed at approximately 4:00 p.m on this
20 February 1986.

The reasons given for Stewart's rescission of the agreenent
are in essence as follows. (1) The length of the hearing was
unusually long, from110:00 a.m to 4:00 p.m, wthout a Ilunch
break; (2) Judge Fillimn had close comrunication wi th UAPD
representative Joan Bryant and a correlative |lack of
communi cation with Stewart "who, after all, caused the hearing
to be brought"; (3) Judge Filliman had comented about the
probabl e outcone of an appeal of Stewart's suit against UAPD,
thereby taking a clear position for one party and agai nst
another; and. (4) Stewart felt pressured and coerced into
signing the settlenent agreenment.

According to Lynch

For these reasons and other reasons,® that
settlenment agreenment is a nullity.

From that day on, Stewart never gave any indication that his
position regarding rescission of the settlenent agreenent had

changed.

°None of those "other reasons" were given.

10



Judge Fillimn responded on February 28, 1986. |In essence,
he noted that Stewart's participation in the settlenment was
voluntary, with full know edge of his rights and obligations,
that both the purpose of the conference and the nornal
operating procedures were carefully explained to both parties
prior to and during the course of discussions, and that the
conference was conducted in a fair and inpartial manner
consistent with the normal operating procedures of the PERB.
Judge Filliman indicated that the agreenment was binding upon
the parties when the other party tendered performance of its
conditions in a tinely manner. |If Stewart refused to perform
Judge Filliman cautioned, the conplaint could be dism ssed.

Judge Filliman also suggested that Lynch raise his concerns
of i1nappropriate conduct on Judge Filliman's part with the PERB
chief admnistrative |law judge. Neither Lynch nor Stewart,
however, pursued those allegations with the chief
adm ni strative |aw judge.

Stewart took no action to notify UAPD of his election of
dues paynent nethod as required by the agreenent. Stewart also
refused to sign the papers necessary to withdraw his Small
C ainms Court action.

On March 4, Lynch called Yanshon to ask about the union's
$400 check and was told that it had already been mailed. By
March 7, Stewart had not yet received UAPD s check. That sane

day, Stewart prepared a sworn declaration stating that he had

11



not received the check and that he had not perforned nor
tendered performance of any of his prom ses contained in the
settl enent agreenent.
Stewart testified that he received UAPD s $400 check on
March 8. 1986.
| SSUE

Shoul d the conplaint be dismssed because of Stewart's
refusal to inplenment the settlement agreenent entered into on
February 20. 19867

DI SCUSSI ON

The Board has dealt with this issue in the past. In Victor

Val l ey Joint Union H gh School District (1980) PERB Deci sion

No. 148. the Board dism ssed the charging party's unfair
practice charges when it refused to withdraw its charges as
required by a settlenment agreenent. The Board held that its
policy of encouraging the parties to reach voluntary settl enment
woul d be seriously undermined if a party refused to honor an
agreenent to withdraw its unfair practice charge.

The Board cited National Labor Relations Board precedent

consistent with its holding. In George Banta Co.. Inc. and

G aphic Arts Union (1978) 236 NLRB 1559 [98 LRRM 1581], the

NLRB refused to allow a party to withdraw froma settl enent
agreenent. The NLRB hel d:

. Finally, policy considerations
mlitate against granting respondents the
right to withdraw from fornmal settlenent
stipul ations executed with the Genera

12



Counsel pending Board approval. Such a

right would underm ne the continued efficacy

of the settlenent process which, as an

alternative to |engthy adjudication, allows

the Board as well as respondents and

charging parties to save tine, expense and

the inevitable risk of litigation.

The sane policy considerations weigh heavily in favor of

di smssal of Stewart's charge in this case. Stewart's bad
faith actions in reneging on the settlenment agreenent should
not create a new opportunity to litigate the underlying unfair
practice charge. Stewart's testinony that he reneged on the
settl enent agreenent for the sole reason that UAPD s $400 check
was late is sinply too outrageous to be believed in Iight of
his other actions. Stewart changed his mnd al nost
imediately. He had his lawer rescind the agreenent two days
later. He failed to notify UAPD of his dues paynent election
as required, and he refused to take the steps necessary to
withdraw his Small Cains Court judgnent. This was all prior

to the time Stewart could have even known whet her UAPD s check

was | ate.

During this same period. UAPD had reinstated Stewart's
nmenber shi p and wai ved additional fees; had renmoved him from the
"fair share" paynment, thus losing inconme; started the process
to withdraw its Superior Court appeal; and had made out a $400
check to Stewart.

Even if the check had been nmiled late, it should not

change the outcone of this case for two reasons. First,

13



Stewart failed to denonstrate that he suffered any prejudice
what soever because the check was |late. Second. Stewart's
action prior to the check's due date nade inplenentation of the
settl ement agreenent an inpossibility, even if the check had
been received in tine. Stewart's actions in refusing to tender
performance on any of his prom ses rendered any of UAPD s
tender of performance neani ngl ess.

Stewart's claimthat he did not fully conprehend the
agreenent is also not credible. A reading of the docunent
reveals that it is not particularly conplicated. Furthernore,
Stewart is not inexperienced in review ng inportant docunents.
He was a comunity college trustee for 16 years, and has 10
years of formal college education. Stewart also failed to give
any evidence of which portions of the settlenent agreenent he
didn't conprehend.

There was anple evidence that Stewart participated fully in
the settlenment negotiations, discussed each paragraph of the
agreenment, asked questions when he was uncl ear about the
ram fications of specific |anguage, and requested additional
settlement |anguage to his benefit, which was adopted as part
of the settlenent.

Stewart also failed to offer any evidence supporting
Lynch's earlier claimof February 22 that Stewart was coerced
into the agreenment. To the contrary, at the hearing Stewart

testified that he entered into the agreenent willingly.

14



if any. relied upon for such exceptions. See California

Adm ni strative Code title 8. part I1l, section 32300. Such
statenment of exceptions and supporting brief nust be actually
received by the Public Enploynment Relations Board at its

headquarters office in Sacramento before the close of business

(5:00 p.m) on _June 12. 1986 . or sent by tel egraph
or certified or Express United States mail, postnmarked not

later than the last day for filing in order to be tinely

filed. See California Adm nistrative Code, title 8, part 111,
section 32135. Any statenent of exceptions and supporting
brief nust be served concurrently with its filing upon each
party to this proceeding. Proof of service shall be filed with
the Board itself. See California Admnistrative Code, title 8,
part 11, sections 32300 and 32305. |

Dated: My _23. 1 .

JAMES W TAW
Adm ni strative Law Judge
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Stewart also testified that the only reason causing himto
renege on the settlenent agreenent was the delay in receiving
UAPD s check, thus nullifying any claimof coercion at the
settl enment conference. Furthernore, when Judge Filliman
suggested that Lynch raise any claimof inappropriate
settlenment conduct with the chief admnistrative |aw judge,
nei ther Lynch nor Stewart pursued the matter.
CONCLUSI ON

In sunmary, the evidence indicates that the parties
willingly entered into a negotiated settlenent agreenent. UAPD
sought to inplenent the agreenent. Although Stewart received
UAPD s $400 check a few days |ate, he had al ready reneged on
the agreenent prior to the check due date. |If Stewart is
allowed to now litigate the underlying unfair practice
conplaint, the integrity of the settlenent process wll be
seriously damaged. Parties will know that settl enent
agreenents nmay be rejected at any tine and are, in fact,
meani ngl ess. For that reason, Stewart's conplaint is hereby

di sm ssed.

Pursuant to California Adm nistrative Code, title 8

part I11. section 32305. this Proposed Decision and Order shal
becone final on _June 17, 1986 . unless a party
files a tinely statenent of exceptions. In accordance with

PERB regul ations, the statenment of exceptions should identify

by page citation or exhibit nunber the portions of the record.
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